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Dear Ms Gross:
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3) "The No Surprise~ Yalicy" available under 1On should not be the legal Or
policy basis for most of the a~sura~ce pac~g~ dev~oped within the ~plemen~g

~sis ~or most o£~e aas~ce pac~es d~elop~ ~t~ the ~plem~t~
£or w~er ¢on~, state ~d £eder~ water proj~t ope~o~, or
~c~fi~, It ~y be pa~ o£~ sss~¢e pa¢~g~ for private l~do~ers, ~ private

The queen.Iv use of los pe~ ~or "~" on a cle~ly ’~" pro~am su~es~
~ ~r no other reason th~ leg~ "d~h~ of the a~¢0mea~
~o S~s Po~cy" ~o~d ~ co~i~r~d ~h¢ ~xceptio~ no~ ~o ~�, ~ ~ ~s for
md~ ~m~s.

4) See�ion 7 and ~d "take" autharhafion~emptions ShOed play
sign~cant role in the insurance pac~g~ and implementation
shou~ be ~flored to provide "assurance’* sufficlcht fo~ ~h~ left, ate n~s of
water use~,

In ~y ways. ~ process, ~r~ea~ do~ameatafiog ~figation
avoi~e me~ures needed for a ~SA lOa pe~t ~e, at I~ i~ ~eo~, more rigorous
fl~t what is n~d~d for a s~fion 7 and ¢qu~ ~o w~ has beon r~
exemption. Therd~re, ~w¢ d~ ~ of the C~ pl~ng, dog.ration

~e" p~g mo~es should be av~ble~ ~th the sdeo~on of one over ~e o~er
depen~g on other ¢~cu~t~c¢~, ~¢h ~ ~st~ sta~s of~¢ s~cies, wh~her or not
¯ ~ is a f~ ne~, ~�. Cu~en~ly ~re is a sro~g pereep~on on the p~ ofwat~
users ~at 1On ~s the only way to go. ~at colors t~s eq~fion
Pofic~ ~o~ed ~th IOn pe~K They unde~t~d~Iy be~eve
shelter o£~s pOH~y tO g~ the lewl of ass~ces they w~ ~, ~ th~ fo~s ~ on
do~ ~ ~CP ~d g~g a i0a pe~ ~ opposed to ge~hg "t~e" a~o~
~on 7 ~d 4d. We betide ~s i~ a ~erous and, most impo~tly.
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~rs to resolve ESA conflicts in a meaningful way, prosdding ~em some
e~rtairtty i~ exchange for eon~rvation action. TI~e intent was no’~ to reli~e ~ubli¢
agenoies of’their explldt duty to protee~ the environment as ~ey provide wster and flood
control. S~t;u~td, I belier’© it is dangerous b¢,au.~e lhe legal durability of this policy Ima
not been subjected to the t¢~t o~time. Par~cul~rly questionable is the issu ..an¢o of 10~
permils and "no surprises" to projects tlaa~ haw an undeniable feclsr~l nexus, such as
CAr."ITEW’! Pay sp~ial nots of the ’~FED" part. Congress has stressed time and 6m~
sg~n that ~h~ government should bear the lion’s share of the burden of sndlmgered species
p~’utet~tlon, not the 1)rlwte property owner. Under ~no ~urprise~", if the conservation
actions of the private property owner doesn’t pm~ out, mad the species gets worse, the
conservation burden gels kick~ up to the leas who act as the ultimate sat’sty ns~ Ibr the
species. The logic of this approach is d~at someon~ is the backstop -- the reds. Consid~
whst happens ira traditionally section 7 "~ed~nd" project is "no surprised", essentiallyit is
ttte £eds that ~r¢ offside hook if doesn’t work, who then is t~e sa~.ty net, who i~ the
backstop, who picks up the tab if the plan doesn’t work? The United Nations?

Additionally I think the rush to se.otion t0a is ~eelg~gg,~l~ even from the
"regulated communal," standpoint, because I believe that if the whole CALFED Program
is brought up to the I-IC]? standard, it is possible to write biological opinions or special
r~les (4d rules) timt provide levels of assurane~ squa! to or even superior to ~no
surprises". These opinions and rules c~m be ex’pli¢i~ ~ ~u the terms mad conditions tha~:
would initiate further consultation, they van provide flexibility in "take’, provide remedies
for adverse drotmastances and ~ticipate fi~m’~ need~ for change. In short they can be as
effective "asmrlng" as a "No Surprises" pro~A,~ion and they will be on firmer legal and
polly ground. It will be extremely ohallengingfor the agencies to rethink the "short
leash" mentality manife, s, in many bidogical opinions. But ~h¢ comprehensive nature of
~� CAI-~-’ED solution ~d its aspirations to meet the 10a standard my give sufficient
cotnfort ’to warrant a longer, ~nd more "assuring" leash.
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It is not impossible to erosion a dtaatlon where the implemenLafion
approved restoration a~on ~oh ~ ~e ¢~eaiion of a ~¢shwater
~vers¢ly ~t Sw~son’s haw~ h~kag ~us req~ng ~gafion ~r Swan’s ~wk.
TM pl~t~g ogn~w tip,an ~e~ for the Sw~soa’~ ~figition
g~er sn~e h~itah thus re~g ~figa~ion for ~� ~t gme~
d~ mound ~r ~ ~t gmsr sn~e Mb~tm impa~s wmal p~l and ~i~ s~mp habitat
~d ~ we work our ~y up ~ watershed, ~fig~fing one ~et ~d or~g ~other.
The E~P is’ pre~s~ on r¢~,omtion of~e ~¢osyst~m. To do
Th~ got h to oreate a more ~t~abl¢ ~,m that in ~ ~ad ~ have more ab~dmt
spades nmbers ~d be more d~lo. Gong there ~R r~
habitats for sore ~t~ species for the long-¢~ gab of them all TM
~,d as ~’~If- ~figafinf’ ~ a whole, md not ~ a sefi,s of
be ~gated for. The C~D pro~ m~ ¢~lldtly d¢~
�o~~ md create a’~" autho~tion ff~nowo~ for ~9 ~plementafion
~fiolpme~ ~d ~o~s ~e" ~out t~e impossible ~and~ =d ad~at~e
b~den ~g dfisy-c~a o~gation wo~d ~eate.
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